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USA Refined Coal LLC (“Petitioner”), in its capacity as the tax matters

pértner of Cross Refined Coal LLC (“Cross”™), hereby petitions for a

redetermination of adjustments for the tax years ending December 31, 2011 (“2011

Tax Year”) and December 31, 2012 (“2012 Tax Year”) set forth by the

Commissioner of Internal Revenue (“Commissioner”) in a Notice of Final

Partnership Administrative Adjustment dated June 20, 2017 (the “FPAA”), and as

the basis for this proceeding, alleges the following:

1. Petitioner. Petitioner is a Delaware limited liability company with a

Address Used By Court

mailing address of 200 Seaport Boulevard, Mail Zone ZW9B, Boston, MA 02210.

£
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2. Partnership. Cross is a Delaware limited Hability company that
maintained its principal place of buSinesé in South Carolina during the taxable
~ years at issue. As of January 1, 2010, Cross was classified as a':paxtnership for
federal tax purposes, but terminated as a partnership under section 708(b)(1)(A)’
on November 13, 2013.

2.a. Cross tifnely filed its Form 1065 for the 2011 Tax Year (the
“2011 Form 1065”) and the 2012 Tax Year (the “2012 Form 1065”) with the
Internal Revenue Service Center in Ogden, Utah. |

2.b. During the taxable years at issue, three entities held interests in
Cross: (1) Petitioner held a 51 percent interest; (2) AJG Coal, Inc. (“AJGC”), a
Delaware corporation and wholly owned subsidiary of Arthur J . Gallagher & Co.,
held a 24 percenf interest; and (3) Schneider Electric Investments 2, Inc.
(“Schneider”), a Delaware corporation and wholly owned, indirect subsidiary of
Schneider Electric S.E., held a 25 percent interest.

2.c. During the taxable years at issue, Petitioner was classified as a
partnership for federal tax purposes, and two entities held interests in Petitioner
during those periods: (1) Feedstock Investments V, LLC (“Feedstock™), a
Delaware limited liability company and wholly owned, disregarded entity of FMR

LLC (“FMR?), held a 99 percent interest; and (2) AJGC held a 1 percent interest.

! Unless otherwise indicated, all section references are to the Internal Revenue
Code of 1986, as amended, and the regulations promulgated thereunder.
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2.d. AJGC, Petitioner (including FMR), and Schneider are the
“Partners” for purposes of this Petition.

3. Tax Matters Partner. Petitioner is the tax matters partner of Cross, as
defined in section 6231(a)(7), having been deéignated as a successor tax matters
partner pursuant to Treasury Regulation § 301.6231(a)(7)-1(d) on or about May 16,
2017. |

4. Notice of Final Partnership Administrative Adjustment. The FPAA

adjusted certain Cross partnership items for its 2011 Tax Year and 2012 Tax Year.
The Nashville, Tennessee, office of the Internal Revenue Service issued the FPAA.
A copy of the FPAA, including accompanying statements and schedules, is
attached hereto and is marked as “Exhibit A.”

S. Amounts in Dispute.

5.a. 2011 Tax Year. The Commissioner determined the following

adjustments to Cross’s partnership items for its 2011 Tax Year:

5.a.1. The Commissioner reduced Cross’s: (1) gross receipté or
sales by $200,141,122; (2) cost of goods sold by $206,063,239; (3) taxes and
licenses by $250; (4) depreciation by $1,626,430; (5) other deductions by
$6,699,259; (6) portfolio interest by $465; (7) section 754 depreciation by

$214,937; (8) investment income included in portfolio income by $465; (9) section



45(e)(8) feﬁned coal production tax credits by $13,822,682; and (10) adjusted tax
preference items depreciation by $323,367; o

5.a.2. The Commissioner-reduc¢d: (1) Schneider’s claimed
sectidn 45 (e)(S) refined coal pfoduction tax credits by $3,455,670 and
(2) Petitioner’s claimed section 45(¢)(8) réﬁnéd coal production téx credits by
$7,049,568.

5.a.3. The Commissioner disallowed Cross’s claimed losses in

the amount of $14,248,056.

5.b. 2012 Tax Yeér. The Commissioner determined the following
adjustments to Cross’s partnership items for its 2012 Tafc Year:

5.b.1. The Commissioner reduced Cross’s: (i) gross receipts or
sales by $172,909,200; (2) cost of goods sold» by $177,746,252; (3) taxes and
licenses by $457; (4) deprec;'ation ‘by $1,163,780; (5) other deductions by
$5,508,086; (6) portfolio interest by $3,157; (7) section 754 depreciation by
$153,501; (8) investment income included in portfolio income by $3,157;

(9) section 45(e)(8) reﬁned coal production tax credits by $12,003,303; and
(10) adjusted tax preference items depreciation by $138,675.
-5.b.2. The Commissioner reduced: (1) Schneider’s claimed

section 45(¢e)(8) refined coal production tax credits by $3,000,826 and



(2) Petitioner’s claimed section 45(¢)(8) refined coal i)roduction tax credits by
$6,121,684.
5.b.3. The Commissioner disallowed Cross’s claimed losses in
~ the amount of $11,509,375.
5.c. Petitioner disputes all determinations made by the Commissioner
in the FPAA.

6. Assignments of Error. The Commissioner’s determinations set forth in

the FPAA are based on the following errors:

6.a. The Commissioner erred in determining that Cross and its
Partners did not “establish[] the existence of Cross as a partnership as a matter of
fact.”

6.b. The Commissioner erred in determining that the formation of
Cross among Petitioner, AJGC, and Schneider “was not in substance a partnership
for federal income tax purposes because it was not formed to carry on a business or
for the sharing of profits and losses from the production or sale of refined coal.”

6.c. The Commissioner erred in determining that Cross was created to
facilitate a prohibited sale of tax credits.

6.d. The Commissioner erred in determining that Crosé is not entitled

to deduct an ordinary loss because “Cross has not established that it or its



[Partners] incurred ordinary or necessary or credible expc;,nses in connection with a
trade or business or other activity engaged in for profit.”

6.e. The Commissioner erred in failing to reallocate any items of
income, gain, deduction, loss or credit to the Partner or other Partners entitled to
such items.

6.f. The Commissioner erred in failing to permit the Partners to
deduct all or any portion of the capital contributions that each Partner made to

Cross.

7. Supporting Facts. The facts on which Petitioner relies as the basis for

its case are as follows:
7.a. Qverview.

7.a.1. Congress enacted section 45 renewable energy
production tax credits as an incentive to encourage investment in renewable energy
production activities. Congress later extended the credits to refined coal producers
whose refined coal met certain pollution reduction requirements when burned to
generate electricity. The section 45 refined coal production credits incentivized
investment in these businesses, which needed financial incentives to be

economically feasible.?

2 Refined coal production tax credits, when referenced in this Petition, refer to the
credits for refined coal under section 45(¢)(8).
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7.a.2. In 2010, the Partners pooled their capital and their
investment and technical know-how to establish three partnerships—¢Cross,
Winyah Refined Coal LLC (“Winyah™) and Jefferies Refined Coal LLC
(“Jefferies”)—that would produce and sell refined coal to three coal-fired power
plants owned by South Carolina Public Service Authority (“Santee Cooper™), an
electric utility. Cross, Winyah, and .}eﬁ’eries are the “Refined Coal Production
Partnerships” for purposes of this Petition. The Refined Coal Production
Partnerships were among the first businesses to produce refined coal on a
commercial scale using a new coal refining technology (the “Technology”)
developed by Chem-Mod LLC (“Chem-Mod”™).

7.a.3. Before the Partners agreed to pool their resources, they
conducted due diligence to assess the risks (the downside) and rewards (the upside)
of their potential investments. The Partners identified various business risks,
including problems that could affect refined coal production output. The
businesses’ financial returns would vary with and depend on the amount of refined
coal that the Refined Coal Production Partnerships were able to produce and sell.
Even though they took steps to mitigate risks, all three Refined Coal Production
Partnerships (including Cross) experienced significant business interruptions that -
resulted in reduced refined coal production, which negatively affectgd the

partnerships’ financial performance.



7.a.4. The Partnérs v;/orked closely together to ménage these
busiﬁesses and address the various issues that caused businessinterruptions. , |

7.a.5. The Partners had economic incéntives to identify and
correct issues that could affec_t or even fully intemxptvtheir producﬁon activities.
When the Refined Coal Production Partnerships produced and sold refined coal,
they would receive revenues and tax grgdits. Bofch révenues and credits wefe
necessary for the economic feasibility of these refined céal businesses because
sales revenues alone would be less than operating costs. The Partners also
anticipated other potential economic benefits gained from the experience of
establishing and ﬁanaging refined coal businesses that used the new Teéhnolcgy.

7.a.6. In addition, the Pé\rtners agreed to contribute their pro

rata share of the refined coal produc‘tion businesses’ working cépital needs to fund

partnership operations. There was no ﬁppe'r limit on the potential amount of each
Partner’s capital contribution obligatioﬁ. |

7.a.7. Even when the refined coal production facilities were
idle or producing less refined coal than proj ecied, the Partners were still required to
make additional capital c_ontributioﬁs to the Refined Coal Production Paftnerships |
(including Cross) to maintain the produétion capabilities.

7.a.8. Although the Refined Coal Production Partnerships

produced millions of tons of refined coal using the Technology, frequent and often
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lengthy business interruptions prevented the partnerships from producing close to

~ the amount of refined coal that the Partners had originally projected. These
interruptions negatively affected the financial performance of these businesses. For
instance, the business interruptions Jefferies experienced were so severe that its
operations resulted in a financial loss on an after-tax basis.

7.b. Legislative Efforts to Incentivize Refined Coal Production.

7.b.1. Congress enacted the Energy Policy Act of 1992
(“Energy Policy Act”) to encourage the development and use of renewable energy
sources. The Energy Policy Act provided for energy production tax credits in
section 45. The section 45 tax credits Were intended to enhance the development of
renewable energy source technology and promote competition between renewable
energy sources and conventional energy sources.

7.b.2. In 2004, Congress amended and expanded section 45 to
include tax crédits for the production and sale of refined coal. Congress enacted
section 45(e)(8) to incentivize refined coal production. Without these refined coal
production tax credits, it would be very difficult or impossible for businesses
producing refined coal to earn a profit.

7.b.3. As originally enacted in 2004, section 45(c)(7) required
that refined coal (1) meet certain emission reduction thresholds and (2) increase the

market value of the refined coal, as compared to the value of the feedstock coal
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(i.e., raw coal) used to produce the refined coal, by at least 50 percent. In 2008,
Congress removed the value-enhancement requirement and adopted more stringent
emissions-reduction requirements, but only for facilities first placed in service after
December 31, 2008.

7.c. Development of the Refined Coal Production Partnerships.

7.c.1. In 2004, AJGC made an investment in Chem-Mod,
which planned to develop the Technology. Between 2005 and 2008, testing was
performed for Chem-Mod at the University of North Dakota’s Energy &

- Environmental Research Center (“EERC”) that demonstrated refined coal
produced using the Technology would meet the section 45 emissx:oﬁs reduction
qualifications. However, it was not until late 2009 that the Technology was
deployed in actual commercial;scale electricity production.

7.c.2. Beginning in or around 2008, AJGC set out to build
refined coal production facilities at utility sites, including the facilities that
ultimately were owned by the Refined Coal Production Partnerships (including
Cross). On April 29, 2008, Chem-Mod licensed to AJGC the right to use the
Technology, as well as any improvements that Chem-Mod might develop, in
exchange for a royalty payment. In addition, AJGC identified electric utilities that

would be interested in using refined coal to generate electricity, engaged

-10-



companies to construct refined coal production facilities, and identified potential
partners.

7.c.3. Electric utilities were hesitant to use refined coal to
generate electricity. Utilities believed that burning refined coal to generate
electricity presented potential risks, including damage to their boilers that could
outweigh any possible financial benefits.

7.c.4. AJGC eventually identified Santee Cooper as a utility
willing to use refined coal for energy generat@on. AJGC and Santee Cooper
identified the Cross, Winyah, and Jefferies generating stations located in Pineville,
Georgetown, and Moncks Corn_e;, South Carolina, as sites whe{e refined coal
production facilities could be constructed and operated.

7.c.5. In June 2009, AJGC approached FMR to discuss a
potential opportunity to become a partner in the refined coal production business.
FMR had energy industry experience, including participating in the development
and management of other energy businesses. In addition, FMR was in a financial
position to invest in partnerships that would produce refined coal. Thus, AJGC
viewed FMR as an attractive partner that would be engaged in the Refined Coal
Production Partnerships’ businesses.

7.¢.6. In or around January 2009, AJGC approached Schneider

to discuss a potential opportunity to become a partner in a refined coal production
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bnsiness. As a global manufacturer‘o'f‘ electrical safety and control products,
Schneider had experience with enetgy investments. In addition, Schneider was in a
ﬁ.nanctal position to invest in partnerships that would produce refined coal. Thus,
AJGC viewed Schneider as an attractiife partner that would be engaged in the
Reﬁned Coal Production Partnerships’ businesses. | |

60T During 2009, although FMR and Schneider had not S/et
entered the refined coal production business, AJGC negotiated contractual terms
for the construction and operation. of refined coal production facilities at Santee
Cooper’s Cross, Winyah, and Jefferies generating stations. Specifically, AJGC
directly negotlated terms of various agreements w1th among others, Santee Cooper
and the potentlal manager and operator of the reﬁned coal facilities, Despite not |
being Partners at the time, FMR and Schneider generally participated in these
negotiations by reviewing draft agreements providing comments and giving input
On various issues.

7.c.8. The Partners also negottated with Taggart Global, LLC
(“Taggart Global”), an engineering, project management, and conttact operations
company, to construct the refined coal production facilities. While they Awere
negotiating the agreements,-AJ GC also hired Taggart Global to visit the Santee
Cooper generating stations to survey and perform other preliminaty work and to

estimate the scope of the construction projects. In August 2009, AJGC contracted
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with Taggart Global to construct the refined coal production facilities at the Cross,
Winyah, and Jefferies generating sites. By December 19, 2009, Téggart Global
completed construction of the refined coal production facilities at those sites.

7.¢.9. On December 15, 2009, a special trade contractor and
operationé company related to Taggart Global, Taggart Global Operations, LLC
(“Taggart Operations™) executed contracts with the Refined Coal Production
Partnerships to manage and operate the refined coal production facilities.

7.¢.10. The Partners negotiated with LandGas Coal
Management LLC (“LandGas™) to serve as the manager of Petitioner and the three
Refined Coal Production Partnerships. In 2012, the Partners selected Pitt Clean
Energy Management, Inc. (“Pitt”) to replace LandGas as manager. The Partners
required that the manager prepare and maintain books of account, records, and
partnership reports. In addition, the Partners directed the manéger to retain an
independent accounting firm to audit the Refined Coal Production Partnerships’

books of account and records.

7.d. Formation of the Refined Coal Production Partnerships.

7.d.1. In December 2009, AJGC formed Cross, Winyah,
Jefferies, and Petitioner as single-member Delaware limited liability companies.
On December 21, 2009, AJGC made a series of transfers in return for membership

interests. AJGC transferred 49 percent of the interests in the Cross, Winyah, and
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Jefferies refined coal prodﬁCtibn facilities fo their éor_reSpondmg Reﬁned'Coél
Production Paftnerships in exchange for 49 percent interests in each Refined Coal
Production Paﬁnership; It also transférred its remaining 51 percent interééts in the
“refined coal production facilities to Petitioner, which in turh transferred those |
interests to the Refined Coal Production Partnerships in return for 51 percent
membership interests in each Refined Coal Production Parthershiﬁ.
7.d.2. On December 21, 2009, AJGC sublicensed the
Technology to each Refined Coal Production Partnefship (the “Sublicense”) in
return for royalties. | |
7.d.3. On _Janua_ry' 1, 2010, FMR (thro_ugh F eedstdék) acquired
a»99-"percent interest in.Petitioner from AJGC (which retained a 1 percent interest
-.in Petitioner) for $9.5 million. That amount was designed té reflect FMR’s sharé of
thé approximafe.construction costs of fhe Cross, Winyah, and Jefferiésreﬁned coal
‘production fagilities. Of the $97.5 million, approximately $4 million was allocable
to Cross. On thét sé,me__dafe, Petitibnef and the Refined .Coal Pfodu‘ctioﬁ |
Partnerships became classified as pannerships for fedefal féx purposés. |
| 7.d.4. On March 1, 2010, Schneider acquired a 25 i)efcent
.interest in each Refined Coal Production Partnership from AJGC for $4.25 million.
That amount was désigned to reﬂlgct Schneider’_s share of the apbfoXimate

construction costs of the Cross, Winyah, and J efferies refined coal production
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facilities. Of the $4.25 million, approximately $1.8 million was allocable to Cross.
- Schneider also agreed to pay AJGC an amount equal to 5 percent of every
production tax credit allocated to it.

7.d.5. The Partners agreed to share items of income, gain,
deduction, loss, and credit in proportion to their bartnership interests. For the
Refined Coal Production Paxfnerships, Petitioner’s share was 51 percent,
Schneider’s share was 25 percent, and AJGC’s share was 24 percent. For
Petitioner, Feedstock’s share was 99 percent and AJGC’s share was 1 percent.

7.d.6. The Partners also contributed capital to the Refined Coal
Production Partnerships for the purpose of establishing (and thereafter
maintaining) a working capital account for Taggart Operations to use in its
operation of the refined coal production facilities. As part of its agreement with
Taggart Operations, Cross had to establish a working capital account of about
$2.26 million when its refined coal facility became fully operational. Of that initial
amount, Petitioner contributed approximately $1.15 million and AJGC contributed
approximately $1.11 million. Schneider subsequently reimbursed AJGC for its
approximate share of the workiﬁg capital contributions when it became a member

of Cross.
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7.e. Due Diligence Performed by the Partners.

7.e.1. Before acquiring their interests in the Refined Coal
Production Partnerships, the Partners evaluated the pbtential risks and a range of
expectéd financial results associated with the pa;tnerships.

7.e.2. As AJGC continued to develop the refined coal
production businesses, pilot-scale testing was performed at EERC to measure the
amount of emissions reductions expected to result from the combustion of refined
coal in commercial boilers used at utilities. The test results indicated that the
Technology was capable of reducing emissions to levels that would meet the
requirements of sectioh 45.

7.e.3. AJGC also undertook other analyses related to the
development of the refined coal production businesses, including evaluating the
potential effects of the Technology on the environment, examining potential
intellectl_lal property 1ssues, and reviewing potential supply chain issues, such as
the availability of the chemicals needed to produce refined coal using the

Technology.

7.e.4. AJGC provided FMR and Schneider with, among other
things, information on the Technology, Santee Cooper, and the power-generating
stations. The information included data on anticipated utility coal usage, chemicals

needed at the three Santee Cooper sites, operator budget estimates, equipment
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costs, financial projections, and technical descriptions of the Technology and the
underlying intellectual property.

| 7.e.5. Over a period of approXimately six months, FMR
investigated various structural, environmental, regulatory, real estate, and tax
issues related to the refined coal operations. For example, in September and
- October 2009, FMR performed site visits that included meeting with Santee
Cooper personnel.

7.6.6. FMR also engaged John T. Boyd Company (“Boyd”), an
independent consulting firm, to: (1) identify any environmentally hazardous
materials used in the coal refining process; (2) identify environmental permits
required for refined coal operations; (3) opine on appropriate control measures
established to prevent environmental contamination; and (4) review the
environmental risk and compliance history of the Cross, Winyah, and Jefferies
generating stations and opine on known material environmental liabilities and risks
that might exist.

7.¢.7. FMR also engaged Boyd to perform an operational
review of the refined coal production facilities, including an analysis of the
Technology, the design of each facility, and the processing that each facility would
perform. Boyd also assessed whether the facilities were placed in service on or

before December 31, 2009.
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7.¢.8. Boyd conducteci site visits and set forth its findings and
- conclusions in detailed reports.

7.e.9. ‘Schneider also conducted due diligence, including
investigation of various operational,v énvironﬁiental, regulatory, real estate, and tax
issues related to the refined coal operations. For example, Schneider shared the
cost of Boyd’s services with FMR and also reviewed Boyd’s report regarding
environmental risks at the refined coal manufacturing sites at the Santee Coopef’s
Cross, Winyah, and Jefferies generating stations.

7 e 10. As part of their due diligence, the Pﬁtné_rs also
evaluated the potential financial performance of the Refined Coal PrOductiqn
Partnerships.

7.e.11. FMR analyzéd the operating costs of and economic
benefits from operating the refined coal production facilities. FMR projected that
through its interests in thé Refined Coal Production Partnerships, if would produce
annually between 3.5 million and 5.3 million tons of coal, entitling it to significant
sales revenue and between $22 million and $33 million of tax credits.

7.e.12. Thé Partners also considered the long-term viability of
the refined coal operations, from which they would gain valuable experience and

knowledge. The Partners believed that the mercury-reducing benefits of the
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Technology could be in greater demand in the future as emission reduction

requirements became standardized in the energy market.

7.f. Anticipated and Other Potential Risks of the Refined Coal

Operations. |

7 .Af. 1. The Partners anticipated that their proposed refined coal |
operations presented a number of potential risks that, if encountered, could affect
their financial returns.
| 7.£2. Refined coal produced using the Technology could
potentially cause issues with or damége to the utility’s boilers and ancillary
equipment. As of 2009, the extent of the potential damage was uncertain because
no utilities were using refined cdal produced ﬁsing the Technology to generate
electricity. Saﬁtee Cooper negotiated for the unilateral right to suspend its refined
coal purchases if the refined coal produced by the Refined Coal Production
Partnerships failed to meet certain quality standards.

7.£3. Regulatory and environmental disruption and liability
concerns existed for the Refined Coal Production Partnerships’ businesses.
Regulatory and environmental requirements were also subject to future changes,
which could lead to additional business disruptions. |

7.£4. The Refined Coal Production Partnerships were required

to obtain and maintain appropriate permits. Santee Cooper also was required to
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ensure that it had appropriate permits fo burn reﬁned coal in its generati‘ng staﬁons.
| The pemiitting- processes for building and maintaining arefined coal production
facility and burning refined coal in a generating station can oresent a signiﬁcént‘
level of uncextamty, mvolve costly hurdles, and result in: regulators completely
shuttmg down a famhty until they issue appropriate permlts It is also not
uncommon for regulators to use dle permitting process to nnpose ad_dition‘aln
requirements on applicants, including..changes to previously established
requirements that are unrelated to the production or use of refined coal. Such an
imposition could make using re'ﬁhed coal an unattractive o'pti'on to a utility because
it creates risks of having to comply with additional, potentially more onerous and
coetly regulatory récjuirements.

7.£5. Future 'changes in the energy markets pfesented separate
risks to the Reﬁned Coal Production Partnerships. The Reﬁned Coal Production
Partnerships’ businesses depended on Santee Cooper’s. demand for refined coal
and Santee Cooper s customers electr1c1ty usage. Demand for electricity produced
from coal could have changed over time due to, among other things, technology
advances in energy-efﬁ”cient products and generaﬁng equipment, climate changes,
and economic challenges. During due diligence, fluctuations in demand Were
observed at the Jefferies and Winyail" electricity geﬁerating stations as some ooal-

fired units had been shut down for seVeral months.
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7.£.6. The Refined Coal Production Partner_ships’ use of the
- Technology to produce refined coal exposed them to intellectual property risks.
AJGC and each of the Refined Coal Production Partnerships (as well as a number
of other entities that produced and sold refined coal) were named as defendants in
litigation filed in the United States District Court for the Northern District of
IlImois (docket number 14-2510). The District Court dismiséed the plaintiff’s
complaint with prejudice, holding that the plaintiff had not established that the
Technology “directly infringe[d]” on the plaintiff’s patent. The plaintiff has
appealed the decision. The appeal is currently pending with the United States Court
of Appeals for the Federal Circuit at docket number 17-1036.

7.£7. The Partners also recognized that there were other risks
inherent in starting new refined coal production businesses that could not be
identified through due diligence. These potential issues could delay or suspend
operations and require additional capital to resolve. For example, mechanical
problems with equipment could prevent the partnerships from producing
significant amounts of refined coal. Similarly, supply chain issues, including
procuring the necessary chemical additives to use with the Technology, could also

pose potential challenges and risks.
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7.g. Efforts to Manage Risks.

7.g.1. The Partners took certain measures to manage their
exposure to some risks they identified. Not only did these features not eliminate
risk, ultimately several identified risks arose that negatively affected the Refined
Coal Production Partnerships’ operations and returns.

7.g.2. Liquidated Damages Payment. In connection with the

acquisition of Feedstock’s 99 percent interest in Petitioner, FMR negotiated for the
right to sell any or all of Petitioner’s interests in the Refined Coal Production
Partnerships to AJGC if certain events occurred, including extended periods of
non-operation. If FMR exercised this right, AJGC would be required to make a
“liquidated damages” payment to Feedstock. This payment was equal to the
unamortized portion of Feedstock’s purchase price. This payment did not allow
Feedstock to recover its pro rata share of the working capital cash payments it was
required to make to fhe Refined Coal Production Partnerships or any other out-of-
pocket expenses that it had invested. The agreements executed by Schneider did
not contain a similar liquidated damages provision that would permit Schneider to
recover a portion of its investment in Cross. |

7.g.3. Private Letter Ruling Process.

7.g.3.A. The ability to produce and sell refined coal that

satisfied the emissions reduction standards set forth in section 45 was critical to the
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economic feasibility of the Refined Coal Production Partnerships. Until December
- 2009, just weeks before Feedstock acquired its interest in Petitiéner; nthe IRS had
not provided any guidance to inform taxpayers as to how the certification of the
requisite emission reductions was to be performed. The guidance provided in
Notice 2009-90, 2009-51 LR.B. 859, did not fully address an relev-ént questions.
Notice 2010-54, 2010-40 LR B. 403, provided additional clarity, but was not
published until after both Feedstock and Schneider had invested in the Refined
Coal Production Partnerships. |

7. -g.3.B.' During the due diiigence process, tﬁ_e Partners
agreed that théy would seek private letter rﬁlings (“PLRs”) from the IRS that
would confirm their réﬁned coal met the emission-reduction fequirements n
section 45.

7.8.3.C. In their requests for the PLRs, the Refined Coal
Production Partnerships disclosed the structﬁre and underlying economicé of the
transactions to the IRS. For example, in February 2010, Cross submitted tb the IRS
a summary of the partnership operations and 1ts ownership structure and provided
relevant transactional documents as exhibits, |

7.g.3D. On October 25, 2010, the IRS issued PLRs to
the Refined Coal Production Partnerships. The PLRs stated that, “[e]ach ton of

refined coal sold to [Santee Cooper] . . . will be sold for a price that is seventy-five
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cents (30.75) per ton less than the price paid by [Cross] for the feedstock coal . . ..
This subsidy in the price is designed to compensate [Santee Cooper] for the risk to
its boilers and its generation process in general from the use of refined coal rather
than its traditional feedstock coal and to induce it to use the [refined coal].” The
PLRs’ conclusions were limited to confirming (1) the Refined Coal Production
Partnerships produced reﬁnéd coal that constitutes “refined coal” within the
meaning of section 45(c)(7), provided that it satisfies the qualified emission
reduction test; (2) the Refined Coal Production Partnerships could rely on pilot
scale testing to satisfy the qualified emission reduction test; and (3) the Refined
Coal Production Partnerships could satisfy technical requirements by laboratory
analyses.

7.g.3.E. The PLRs provided the Refined Coal Production
Partnerships guidance on how to demonstrate to the IRS that their coal met the
“qualified emission reduction” criteria in section 45. The partnerships would still
need to produce refined coal that satisfied the “qualified emission reduction”
criteria and accurately perform testing or laboratory analyses described in the PLRs

in order to receive any refined coal production tax credits.
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7.h. The Refined Coal Production Partnerships” Operations and the

Partners’ Involvement in Partnership Activities.

7.h.1. Santee Cooper sold feedstock coal to the Refined Coal
Production Partnerships, which it delivered to the refined coal production facilities
using conveyor belts. The Refined Coal Production Partnerships used that
feedstock coal to produce refined coalr. Following production, the Reﬁned Coal
Production Partnerships sold the refined coal to the Santee Cooper generating
stations for use in generating electricity.

7.h.2. Taggart Operations operated the Refined Coal
Production Partnerships’ facilities, monitored invéntory and chemical supplies, ahd
managed the workforce that Tagganl Operations provided.

7.h.3. The Partners were actively involved in the management
of the Refined Coal Production Partnerships. The Parfners maintained control over
major decisions of the Refined Coal Production Partnerships, 1'ncludin.sc7 budget
approvals and the replacement of operators and managers. The Partners also were
actively involved in overseeing the refined coal production activities and each
participated in addressing the operational and technical concerns that arose during
the course of the partnerships. The Partners frequently evaluated those problems

and took steps to ensure that corrective actions would be taken.
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7.h.4. LandGas (later Pitt) and Taggart Operations regularly
commumcated with the Partners on productlon and testing strategies.

7.h.5. The Partners generally received frequent reports from the
manager that_profzided detail about the refined coal production of each Refined
Coal Production Partnership. Thé.Partners also received monthly reports that
explaiﬁed vendor pay@énts and any additional capital contributions the Partners
were required to make. The Partners reviewed these reports and frequently
discussed their conﬁents among themselve§ and with the manager and operator. The
Partners also reviewed EERC tes_ting reports to evaluate production trends and to
monitor the use of additive levels in the refining processes.

7 .h._6. The Parthers aiso addressed certain labor matters with
the manager and operator, such as workforce retention during idle periods énd
payments to compensate Taggart Operations for insuraﬁcé benefits it provided to |
its employees it laid off during certain facility shutdowns.

7.h.7. The Partners also regularly evaluated the ﬁerforma_nce
and ﬁnanéiél status of both the manager and operator and, in certain circumstances,
considered their replacements.

7.h.8. The Partners participated in annual partnership meeﬁngs
every November. At these meetings, the Partners evaluated numerous business

matters, including operétional, environmental, supply chain, and testing issues. The
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Partners also addressed maintenance needs and potential changes, safety and
human resource concerns, and considered partnership financials, and business
strategies. As part of these discussions, the Partners reviewed operating budgets for
the following year and formally approved the budgets following the meetings.

7.1. The Economics of the Refined Coal Production Partnerships.

7.1.1. Refined coal production was critical to the economic
viability of the Refined Coal Production Partnerships. The success or failure of the
partnerships depended on the amount of qualifying refined coal produced and sold.
All Partners had a stake in the Refined Coal Production Partnerships’ successful
production of refined coal; no Partner had a guaranteed return, but instead the
?etum to each varied directly with the amount of coal actually produced.

7.1.2. The Refined Coal Production Partnerships incurred
substantial operating expenses, including for the labor provided by Taggart
Operations, insurance, chemic»al costs, pre-tax losses incurred on the purchase and
sale of coal, and quarterly royalties.

7.1.3. The Refined Coal Production Partnerships sold refined
coal to Santee Cooper at a price that was $0.75 per ton less than the Refined Coal
Production Partnerships paid to purchase the feedstock coal used to produce the

refined coal. Santee Cooper negotiated for this economic benefit in exchange for
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taking on the risks associated with using refined coal (as opposed to feedstock
coal) to generate electricity.

7.1.4. Under the Sublicense, the Refined Coal Production
Partnerships paid AJGC a royalty only if they produced refined coal.

7.1.5. The Refined Coal Production Partnerships would incur
certain non-royalty operating exbenses (e.g., labor costs, maﬁagement costs, and
maintenaﬁce fees) even when the refined coal facilities were idle. In particular, the
Refined Coal Production Partnerships were required to make certain payments to
keep Taggart Operations retained during idle periods in order to monitor, maintain,
and be prepared to operate the refined coal production operations when prod_uction
was back on-line. The amount of personnel needed during any idle period varied -
depending on the cause and potential length of the interruption. For some
interruptions, the Refined Coal Production Partnerships needed to remain prepared
to produce refined coal on short notice. During these idle periods, the Refined Coal
Production Pﬁrtnerships typically would operate at a loss on an after-tax basis.

7.1.6. During periods of operation, the Refined Coal Production
Partnerships were émong the first businesses to produce refined coal successfully
- on a commercial scale using the Technology. However, although the Refined Coal
Production Partnerships generated fevenues from the sale of refined coa}, these

revenues did not cover all their expenses. As a result, the Partners agreed to make
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monthly working capital contributions in amounts equal to their pro rata share of
the exf)enses (including the losses from the sale of coal and royalties due under the
Sublicense) that exceeded operating revenues. Nonetheless, the section 45 refined
coal production tax credit provided an economic; incentive to encourage investment
in the refined coal production operations, thereby allowing the Refined Coal
Production Partnefships to be economically viable businesses.

7.j. Refined Coal Production Partnerships’ Operating Results.

7j.1. The Refined Coal Production Partnerships had material
production shortfalls, resulting in the partnerships failing to meet operational
expectations. Specifically, the Refined Coal Production Partnerships experienced
reduced production due to environmental, permitting, equipment, and other issues
that interrupted the businesses’ operations.

7.3.2. Cross suspended refined coal production from
November 2010 to August 2011, and from May 2012 until after November 2013.
The initial suspension was primarily due to delays in securing the necessary
permits. This was largely the result of the South Carolina Department of Health
and Envirbmﬁental Control’s decision to undertake a detailed environmental
impact analysis of the Santee Cooper power stations’ burning refined coal
produced by the Refined Coal Production Partnerships. The later suspension was

in response to Santee Cooper’s request that Cross shut down because Cross’s coal
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refining process was 4allegedly contributing to increased bromine levels in nearby
water sources. |

7.j.3. Winyah production declined in late 2010, ceasing from |
January through July 2011, and then was sporadic thereafter, largely due to
permittihg issues and a decline in consumer demand for electricity produced from
the Winyéh generating station.

7.j.4. Santee Cooper’s low demand for reﬁned coal, permitting
issues, and environmental issues caused significantly reduced production at
Jefferies. In 2012, Santee Cooper apnounced that it would be converting the
Jefferies generating station from coal to natural gas. The Partners relocated the
refined coal production facility from South Carolina to Muscatine, Iowa, in 2013,
To fund this move, the Partners (except for Schneider, which had previously sold
its interest to AJGC) were required to make additional capital contributions of
$3.65 million.

7j.5. Cross was idle for 14 of the 24 months during 2011 and
2012 and for the entiret& of 2013. Similarly, Winyah was idle er 8 months and
Jefferies was idle for 31 months during those periods.

7.j.6. The following chart sets forth the approximate
percentage of time (by month) that the Refined Coal Production Partnersﬁips’

facilities were in operation per year.
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contributions to maintain the refined coal production facilities even though they

were not operating, meaning there were no sales of refined coal and no accrual of

- 73.7. During idle periods, the Partners made capital

refined coal production tax credits.

of refined coal, and therefore the Partners’ returns, was highly volatile and not

| 7.j.8. The Refined Coal Production Partnerships’ production

fixed. The partnerships experienced idle periods and general production

fluctuations (from quarter-to-quarter and even month-to-month). For example,
Cross experienced inconsistent production and returns in four consecutive months

n 2010. In September of that year, it produced 428,220 tons of refined coal, in
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Octdber, 239,332 tons, in Novgmbe;, 121,038 tc;ns, and in Deéember it produced
1o refined coal.

7.3.9. The actual aggregate operating performance of eéch
Refined Coal Production Partngrship was significantly worse than their pre-
transéction production projections. The Réﬁned Coal Pro_duction Partnerships
even failed to meet their most conservatiye' production préjeétions. Jefferies, for
example, operated at an after-tax loss of $2.9 million.

7 k. Termination of the Cross Refined Coal Pfoduction Partnership.

7k.1. On March 1, 2013, Schneider sold its membership
interesfs in the Refined Coal Productioﬁ Partnershipé, inbhxding Cross, and a fourth
refined coal production pa'rt'nershipv io AJGC for $2§,OOO and fdrgiveneSS of a note.
Because Schheidgr’s agrgements did not contain a “liquidated damages” provision,
* Schneider and AJGC had to negotiate the sale priée at that time.

7k.2. On November 13, 2013, Féedéiéck_ exercised its
liquidated damages right—which had been triggered because of a prolonged period
of idleness—with respect to Cross. As a result, AJ GC paici F eedsfdck about $2.45
million, an amount e.qual to approximately 60 percent of Feedstock’s initial
investment in Cross (notinb},uding the approximately $i .15 million that Feedstock
had coﬂtributédfor purﬁoses of the initial funding of the \;vorking capital ac‘céﬁnt). |

Petitioner then distributed its interest in Cross to AJGC. Because AJGC owned 100
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percent of the membership interests in Cross, Cross terminated as a pértngrship
under'séction 708(b)(1)(A). - | | -

| 7Xk.3. While the Refined Coal Production Partnerships were
operéting, the Partners successfully commg:rcialized reﬁned coal production usi'r;g
the Technology. However,‘ the partnerships’ opefational and financial
performances did not comé close to the projectién’s the Partners used when
evaluating Whether to enter into the partnerships. N

7.k.4. Nonetheless, thé Partners Awere able to bring a:new

technology on-line with the economic support that the refined coal ﬁ?oductiOn_v,tax

 credits provided. This resulted in the production and use of millions of tons of an

environment-friendly fuel source, as intended by Congress.
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WHEREFORE, Peﬁtioner' prays that this Court will'hear;ﬂn's case and determine

that:

Cross was a bona fide partnershlp for federal income tax purposes

during the 2011 Tax Year and the 2012 Tax Year, and that each of

N Petltloner AJGC, and Schnelder was a bona fide partner in Cross

' throughout such periods;

The Commissioner’s adjustments of Cross S partnershrp items for the - -
2011 Tax Year and 2012 Tax Year set forth i in the FPAA are
erroneous;

No adjustrrlent should be made to the ordinary income reported on the
2011 Form 1065 and the 2012 Form 1065;

No adjustment should be made to the ponfoh'o interest income; or the.
investment income i'nclu‘ded in portfolio income, reported on the 2011
Form 1065 and the 2012 Form 1065,

No adjustment should be made to the other deductlons reported on the
2011 Form 1065 and the 2012 Form 1065

No adjustmenr shoa}dlbe‘made to the section 45(e)(8) refined coal
production tax credits reporired;on the 2011 Form 11065 and tlre 2012 |

Form 1065;



10.

11

No adjustment should be made to the adjusted tax preference items
depreciation reported on the 2011 'Form 1065 and the 2012 Form
1065;

Each Partner is entitled to claim the amounf of section 45(e)(8)
refined coal production tax credits allocated to it, as reported on the
2011 Form 1065 and the 2012 Form 1065;

No adjustment should be made to the ordinary losses Cross reported
on the 2011 Form 1065 and the 2012 Form 1065 because Cross
incurred those expenses in the trade or business of producing and
selling refined coal;

If Petitioner and/or Schneider is not entitled to any portion of the
items of income, deduction, loss or credit allocatéd to it, as reported
on the 2011 Form 1065 and the 2012 Form 1065, the portion of any
such items disallowed to Petitioner and/or Schneider be reallocated
among the other Partners;

If Cross is not a partnership for federal income tax purposes and
neither Petitioner nor Schneider should have been allocated any
production tax credits, the credits that were allocated to Petitioner and

Schneider in the years at issue should be reallocated to AJGC;



12.

13,

If the Partners are not entitled to deduct the ordinary losses reported -

* onthe 2011 Form 1065 and the 2012 Form 1065, allow the‘Pam'lers‘t'o
- deduct the am’oﬁnt-df capital contributions that eaéh made to Cross;

“and

Petitioner and each Partner is entitled to further relief as the Court, in

its discretion, deems just and proper.
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Certified Mail #7016 2070 0000 7389 3014 Exhibit A

Department of the Treasury Date:

Internal Revenue Service June 20 2017

Small Business and Self-Employed ‘ A —

IRS Technical Services Group 235 Name: Chris Cusson
801 Broadway, MDP 12 Employee ID: 1000342143
Nashville, TN 37203 B 515-250 5218
s Hours: Mon - Fri, 800 am « 4:30 pm CST

Partnership ID number:
RNt

Tax yaar andad:

18/ BB D COs . L
USARETINED COAL, LLC 201112, 201212

Tax Matters Partner of
CROSS REFINED COQAL, LLC
C/O FEEDSTOCK INVESTMENTS V, LLC: ATTN BRIC . GREEN
200 SEAPORT BOULEVARD, MAT. ZONE 7ZWoRB
BOSTON, MA 02210
TMP Notice Of Final Partnership Administrative Adjustment

Pear ''ax Malters Parlner:

The law requires us to sond a Notice of Final Partnership Administrative Adjustment (FPAA) to the partnership
named above, for the tax year listed above, and (o each partner who is entitled (o receive this letler.

We determined that adjustments are necessary Lo certain partnership items lor the partnership and Lax year lisled
above. You are receiving this letter because you were identified as the Tax Matters Partner (TMP) for this tax
yoar. Because we made adjustments to these items on the partnership return, these adjustments will flow to the
pariners’ returns as well. "The enclosed schedule of adjustments outlines the changes. We will provide a similar
letter to those partners entitled to receive it.

The adjustments to the partnership items on the partnership return may include partnership level determinations
on penalties and additions to tax that rclatc to adjustments to partnership items. Form 870-PT, Agreement for
Partnership ltlemy and Partnership Level Determinations as to Penalties, Additiony to e, and Additional
Amounts, contains the adjustments to the partnership return.

What you need to do

If you agree with the adjustments and want to bind the non-notice partners

As the TMP, you can enter into an agreement thal binds yoursell and non-notice partners 1o the treatment of the
partnership items as shown on the enclosed schedule of adjustments. We will also send You a separate letfer as a
partner (if you are entitled to one), which you can sign if you only want to agree to your share of the
adjustments and not bind the non-potice partners, For this purpose, 4 non-notice partner is a direct pariner with
less than a one percent interest in a partnership having more than 100 direct parters. You must add the
following statement above the signature blocks on the Form 870-PT-

The undersigned tx matlers pariner iy signing this offer on behalf of himyelf (herself or ilsel]) and all other
partners whom he (she or 1Y) has the authority to bind: a finol agreement resulting from the co-signature of the
Commissioner of Internal Revenue will be binding on all such other partners.

Letter 1830-F {11-2014)
Catalog Number 66692C



If you want to bind yourself and the non-notice partners to the partnershxp item adjustments, add the language
above and sign and retum the enclosed Form 870-PT within 150 days of the date of this letter.

We will send you a separate letter as a partner (if you are entitled to one), which you can sign if you only want
to agree to your share of the adjustments and not bind the non-notice partners.

When you sign Form 870-PT to bind the non-notice partners, you are:

* Agreeing to the partnership item adjustments

* Agreeing that the non-notice partners are subject to any partnership level determinations as to penaitxes
additions to tax, and additional amounts that relate to adjustments to partnership items-

* Agreeing that the non-notice partners are subject to additional tax and interest resulting from their share of
the adjustments to the partnership retum

'+ Waiving the rights of the non-notice partners to participate in any administrative or judicial praceedings

affecting the adjustment of partnership items or partnership level determinations as to penalties, additions to
tax, and additional amounts for the tax year in question. ~

This agreement is binding only if you sign and return Form 870-PT, and we sign on behalf of the Commissioner
of the Internal Revenue Service. When we sign the agreement form, the one- year extension of the period of
limitations on assessments will begin under Internal Revenue Code Section 6229(f).

Within one year of that agreement date, all impacted non-notice partners will receive a final report as to what
adjustments we made to their individual, partnership, or corporate returns with a total due or refund amount,
including penalties and interest (1f applicable).

Once both parties sign the agreement: non-notice partners can't file a claim to:

+ Change the items in question
* Claim a refund or credit based on a readjustment

However, they can file a claim to raise:

* Math errors
* Partner level defenses to partnership level determinations of penalties -

If you don't agree with the ad justments
As the partnership TMP, if you want to contest the adjustments in court, you must file a petition within 90 days
from the date of this letter. During this 90-day period, no other partner can file a petition for judicial review.

You can file your petition for readjustment of partnership items with one of the following courts:

* United States Tax Court
+ United States Court of Federal Claims
* District Court of the United States in the district of the partnershlp s principal place of business

Letter 1830-F (11-2014)
Cetalog Number 66632C



A petition the TMP files in the first 90 days Dprecludes all other actions and covers all partners still in the
proceeding. If the TMP doesn't file a petition by the 90th day from the date we mailed the FPAA, any partner
entitled to receive this letter, or any 5 percent group, can petition one of these courts. A "5 percent group"
includes any group of partniers who together have an interest of five percent or more in profits of the
partnership. Five percent groups must file the petition after the 90th day, but on or before the 150th day from
the date we mailed the FPAA to the TMP. If more than one petition is filed in Tax Court, the first petition filed
will go forward. All other petitions (even those filed earlier in one of the other courts) will be dismissed. If no
one files a petition in Tax Court, the first petition filed in one of the other courts will go forward and subsequent
petitions will be dismissed. All partners still subject to the partnership proceeding will be parties to the petition
that is not dismissed. Petitions filed with the United States Tax Court must be mailed to:

United States Tax Court
400 Second Street, NW
Washington, DC. 20217

* When you mail the petition, you must attach a copy of this letter to the petition. The timeframe for filing _zi
petition with the court is fixed by law, and the court can't consider your case if your petition is late.

If you do nothing ;

If neither you, as the TMP, nor any partner file a petition for readjustment in any of the courts listed in this
letter, the FPAA becomes final, and we will bill all partners for any additional tax plus interést they may owe
under the FPAA. Once final, the treatment of the partnership items of the partnership under the FPAA can't be
contested in any refund claim or suit. '

You may want to contact a tax advisor to discuss this matter.

If you have questions, you can contact the person listed at the top of this letter. If you write, enclose a éopy of
this letter and include your telephone number and the most convenient time for us to call if we need additional
information. ' ‘ '

Thank you for your cooperation.

Sincerely,

Steita B. Hoh

John A. Koskinen
Commuissioner

J . By

~ Enclosures: , Sheila B. Korth

Schedule of Adjustments . : - ; .
Form 870-PT Acting Territory Manager, Westem Technical Services

o ARMANDO GOMEZ
NATHAN P, WACKER

Letter 1830-F (11-2014)
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Form 870-PT Department of the Tressury — intarnal Ravenue Servica ) IN REPLY

(Rev. 4-2012) Agreement for Partnership items and Partnership Level REFER TO:

For partnerstip Determinations as to Penalties, Additions to Tax, and Chris Cusson
;?;bfuzzgz el;gg;s AdQltlonal Amounts

Taxpayer(s) name(s}, address and zip code: Name of Partnership: ’ "Tax Year(s) Ended:
USA REFINED COAL, LLC CROSS REFINED COAL, LLC 201112, 201212

Tax Matters Partner of :
CROSS REFINED COAL, LLC

' EIN:
C/O FEEDSTOCK INVESTMENTS V, LLC; ATTN ERIC C. GREEN _

Name of Tax Matters Partner:
200 SEAPORT BOULEVARD, MAIL ZONE ZWSB
BOSTON, MA 02210 USA REFINED COAL, LLC

TIN:

Offer of Agreement to Partnérship ltems and Partnership Level Determinations as to
Penalties, Additions to Tax, and Additional Amounts & Waiver of Restrictions on Assessment for
Partnership ltems, Penalties, Additions to Tax, and Additional Amounts

Under the provisions of sections 6224(c) and 7121 of the Internal Revenue Code (IRC), the Commissioner of the Internal Revenue
Service and the undersigned taxpayei(s) agree to the determination of partnership items and partnership leve! dsterminations as to
penalties, additions to tax, and additional amounts that refate to adjustments to parinership items as shown on the attached Schedule
of Adjustments.

The undersigned taxpayer(s), in accordance with IRC sections 6224(b) and 6213(d), also waive(s) the restrictions provided by IRC
sections 6225(a) and 6213(2) and consent(s) to the assessment and collection of any deficiency attributable to partnership items,
penalties, additions to tax, and additional amounts that relate to partnership items, as set forth in the attached Schedule of Adjustments
{plus any interest provided by law). IRC Section 6651 late filing penalty applies to any late filed (ar non-filed) returns that are required to
report the partnership iterm adjustments.

This agreement is conditional and will not become effective or final until this agreement form is returned to the Commissioner and is
signed on his or her behalf. The one-year extension of the period of limitations on assessments under IRC section 6229(f will not begin
to run until the date the Commissioner’s representative signs this form on the Commissioner's behalf. If this is a partial agreemant, the
period of limitations for assessing any tax attributable to the settled items shall be determined as if this agreement had not been
entered into.

If this part of this agreement form is signed for the Commissioner, the treatment of partnership iterns and partnership level
determinations as to penatties, additions to tax and additional amounts that relate to adjustments to partnership items under this
agreement will not be reopened in the absence of fraud, malfeasance, or misrepresentation of fact. In addition, no claim for an
adjustment of partnership items, refund or credit based on any change in the treatment of partnership items or partnership level
determinations as to penalties, additions to tax, and additional amounts may be filed or prosecuted.

Orce the taxpayer signs such a waiver and it is countersigned by the Commissioner, the taxpayer cannot file an Administrative
Adjustment Request (AAR) on any partnership items for the related TEFRA entity. This includes partnership items not specifically
addressed on the attached Schedule of Adjustments. .

Signature of Taxpayer - | Date Signed Phone Number
Signature of Taxpayer Date Signed Phone Number
By {Signature and Title) Date Signed Phone Number
FOR Date accepted for Commissioner Signature
INTERNAL
REVENUE Office Title
USE ONLY

Catalog Number 673164 VRIS, gov (See instructions for Signing Agreement) Form B70-PT (Rev. 42017



INSTRUCTIONS FOR SIGNING FORM 870-PT

Sign the agreement if you wish to agree to the partnership
items and partnership level determinations as fo penafties,
additions to tax, and additional amounts, as shown on the
attached Schedule of Adjustments. The execution and
filing of this offer will expedite the adjustment of tax
liability.

If a JOINT RETURN OF A HUSBAND AND WIFE was
filed and both spouses intend to agree, both spouses
should sign Form 870-PT. One spouse may sign as agent
far the other if acting under a power of attorney, which, if
not previously filed, must accompany this form. The IRS
may accept the signature of only one spouse at its
discretion. However, the agreement will only be binding
on the signing spouse.

If the taxpayer is a corporation, the agreement should be
signed with the corporate name followed by the signature
and title of the officer authorized to sign Form 870-PT.

Your attorney or agent may sign for you if this action is
specifically authorized by a power of attorney, which if not
previously filed, must accompany this form.,

If this offer is signed by a trust, the agreement must be
signed with the trust name, followed by the signature and
title of the person authorized to sign on behalf of the trust.
If the trustee is signing this agreement on behalf of the
trust and all beneficiaries, a Form 56 must be signed by
the trustee. If an individual beneficiary is signing the
agreement to bind themselves to the agreement, no Form
56 is needed.

If the partner is an LLC, the agreement should be signed
by the manager of the LLC or other authority as authorized
by State law. The signature line should show: {Name of
LLC], by [Name of Manager], Followed by the title
[Manager].

For a parther who is a subsidiary corporation in a
consolidated group:

+ |f the agreement is for a partnership year(s) ending on
or before the last day of a consolidated return year
beginning before June 28, 2002, the agreement should
be signed by a currently authorized officer of the
corporation who was the common parent corporation of
the consolidated group for the relevant consolidated
return year(s). The common parent corporation signs
the agreement in its own name. The signature and title
of a current officer of the common parent corporation,
who is authorized to bind the common parent
corporation, should be displayed in the signature block.
See Treas. Reg. § 1.1502-77A(a).

« |f the agreement is for a partnership vear(s) ending on
or before the last day of a consolidated return year
beginning on or after June 28, 2002, then a cumrently
authorized officer of the subsidiary corporation should
sign the agreement and should do so in the name of the
subsidiary corporation. See Treas. Reg. §
1.1502-77{a)}{B)(iii}). The signature and title of a current
officer of the subsidiary corporation, who is authorized
to bind the corporation, should be displayed in the
signature block. The agreement should also be signed

8.

10.

by a currently authorized officer of the corporation who
was the common parent corporation of the consolidated
group for the relevant consolidated return year(s). The
signature and title of a current officer of the common
parent corporation, who is authorized to bind the
common parent corporation, should also be displayed in
the signature block

For a partner who is the common parent corporation of a
consolidated group, a currently authorized officer of the
corporation who was the common parent corporation of
the consolidated group for such consolidated return
year{s) should sign the agreement in the name of the
common parent corporation. See Treas. Reg. §
1.1502-77(a). )

If the Tax Matters Partner signs this offer, please include
the title with the signature.

if the Tax Matters Partner is a subsndtary corporation in a
consolidated group: ¢

» |f the agreement is for a parinership year(s) ending on
or before the last day of a consolidated return year
beginning before June 28, 2002, then a currently
authorized officer of the corporation who was the
common parent corperation of the consolidated group
for such consolidated retum year should sign the
agreement on behalf of the Tax Matters Partner. The
signature and title of a current officer of the common
parent corporation, who is authorized to bind the
common parent corporation, should be displayed in the
sighature block. See Treas. Reg. § 1.1502-77A(a). An
authorized officer for the subsidiary corporation should
also sign if it, as the Tax Matters Partner, is binding
non-hotice partners under the agreement. The
signature and title of a current officer of the subsidiary
corporation, who is authorized to bind the corporation,
should be displayed in the signature block

« lf the agreement is for a partnership year(s) ending on
or before the last day of a consolidated return year
beginning on or after June 28, 2002, then a currently
authorized officer of the subsidiary corporation should
sign the agreement in the name of the subsidiary
corporation. See Treas. Reg. § 1.1502-77(2)(3)(v). The
agreement should also be signed by a currently
authorized officer of the corporation who was the
common parent corporation of the consolidated group
for the relevant consolidated return year(s). The
signature and title of a current officer of the common
parent corporation, who is authorized to bind the
comimoen parent corporation, should also be displayad in
the signature block.

NOTE: The submission of this offer by you and the
acceptance of the offer for the Commissioner may resutt in
an additional tax liability to you plus interest as provided
by law. If the result is a decrease in tax, the amount of the
decrease will be sent to you with interest as provided by
law.

Catalog Numbaer 573157
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(See instructions for Signing Agreement)

Form 870-PT (Rev. 4-2012)



Department of the Treasury — Internal Revenue Service

Agreement for Partnership Items and Partnership Level
Determinations as to Penalties, Additions to Tax, and

Additional Amounts

SCHEDULE OF ADJUSTMENTS

NAME OF PARTNERSHIP TAXYEAR(S) ENDED
CROSS REFINED COAL. LLC
1243112011 1213112012

EN_ o—

DETAIL OF ADJUSTMENTS TO ORDINARY INCOME

8. Grass receipts o sales (200,141,122.00) | {172,909,200.00)
b. Cost of Goods sald 206.063,238.00 177,746,252.00
¢. Taxes & Licenses 250.00 457.0Q
d. Depreciation 1,626 430.00 1,163,780.00
&. Other Deductions 6,699,258.00- §,508,086.00
TOTAL ADJUSTMENTS TO ORDINARY INCOME 14,248,056.00 11,508,375.00

OTHER ADJUSTMENTS

A Portfolio income (loss) interest
{1} ADJUSTMENT

(465.00) (3,157.00)
(2) AS REPORTED 465.00 3,157.00
{3) CORRECTED 0.00 0.00

B. Other deductions

{1) ADJUSTMENT 214937.00 | * 153,501.00

(2) AS REPORTED 214,937.00 153,501.00

{3) CORRECTED 0.00 0.00
REMARKS

Catalog Number 573154
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Form 870-PT, Other Adjustments {Continued) Pagm 2 of 2
NAME OF PARTNERSHIP ' TAX YEAR(S) ENDED
CROSS REFINED COAL, LLC - . )
12/31/2011 | 1273112012
EN s
C. lnvestments income included in portfolio income
) ARJUSTMENT (465.00)  (3,157.00)
() ASREPORTED 465.00 3,157.00
{3) CORRECTED 0.00 0.00
D. Other credits (not related to rental activities)
(1) ADJUSTMENT 13,822,682.00 | 12,003,303.00
(2) ASREPORTED 13,822,682.00 | 12,003,203.00
(3) CORRECTED 0.00 0.00

E Adj ftax pref. items depreciation in serv. after 1986
{1) ADJUSTMENT

(2) AS REPORTED

323,367.00

323,367.00

138,675.00

138,676.00

{3) CORRECTED

0.00

(1) ADJUSTMENT

0.00

(2) AS REPORTED

(3) CORRECTED

(1) ADJUSTMENT

{(2) AS REPCRTED

{3) CORRECTED

(1) ADJUSTMENT

{2) AS REPORTED

(3) CORRECTED

(1) ADJUSTMENT

(2) AS REPORTED

(3) CORRECTED

Catniog Number 573154 www irs.gov
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EXPLANATION OF ITEMS Cross Refined Coal, LLC
FINAL PARTNERSHIP ADMINISTRATIVE ADJUSTMENT
TAX YEARS ENDING DECEMBER 31, 2011 AND DECEMBER 31, 2012

It is determined that neither Cross Refined Coal, LLC (“Cross”) nor its purported

partners have established the existence of Cross as a partnership as a matter of
fact. Accordingly, all items of income, deductions, and credits are disallowed as

specifically indicated in the charts below.

It is determined that the formation of Cross among AJG Coal, Ing. ("AJG"), USA
Refined Coal, LLC ("USA”"), and Schneider Electric Investments 2, Inc.
("Schneider’) was not in substance a partnership for federal income tax purposes
because it was not formed to carry on a business or for the sharing of profits and
losses from the production or sale of refined coal by its purported
members/partners, but rather was created to facilitate the prohibited transaction
of monetizing ‘refined coal’ tax credits. Accordingly, all items of income,
deductions, and credits are disallowed as specifically indicated in the charts
below.

The following items of income reported for taxable years ended December 31,
2011, and December 31, 2012, are adjusted to zero:

[tems of Income Tax Year As Reported | As Corrected
Gross Receipts or Sales | 2011 $200141,122 |§ -O-
Gross Receipts or Sales | 2012 $172909200 |§ -O-
Interest Income 2011 $ 465 |§ -0-
Interest Income 2012 $ 3,157 1§ -0-

The following deduction items claimed for taxable years ended December 31,
2011, and December 31, 2012, are adjusted to zero:

Deduction ltems Tax Year As Reported As Corrected
Cost of Goods Sold 2011 {$206,063,239) $ -0
Cost of Goods Sald 2012 ($177,746,252) $ -0
Taxesand Licenses 2011 5 250) $ -0
Taxes and Licenses 2012 (& 457) $ -0
Depreciation 2011 {$ 1.626,430) $ -0
Depreciation 2012 {$ 1,163,780) $ -0
Other Deductions 2011 {$ 6,699,259) $ -0-
Other Deductions 2012 {$ 5,508,086) $ -0
§754 Depreciation 2011 $§ 214937) $ 0
§754 Depreciation 2012 {($ 153501 $ 0




The following “refined coal” tax credits under |.R.C. §45(e)(8) claimed for the
taxable years ended December 31, 2011, and December 31, 2012, are adjusted
to zero: '

Credit item Tax Year As reported As Corrected
Coal Credit 2011 $13,822,682 $ -0-
Coal Credit 2012 $12003,303 - $ -0-

ltis further determined that USA and Schneider are not entitled to the “refined
coal” tax credits under |.R.C. § 45(e)(8) allocated from Cross because USA and
Schneider entered into the transaction with Cross solely to purchase refined coal
tax credits and other tax benefits from AJG. Accordingly, the amount of “refined
coal” tax credits claimed by USA and Schneider are disallowed in the following
amounts. ‘

Taxable year ending Schneider USA
December 31, 2011 $3,455,670 $7,049 568
December 31, 2012 $3,000,826 - $6,121,684

itis further determined that, in any event, Cross is not entitled to deduct an -
ordinary loss in the amounts $14,248,056 and $11,509,375 for taxable years
ended December 31, 2011, and December 31, 2012, respectively, because
Cross has not established that it or its purported members incurred ordinary or
necessary or credible expenses in connection with a trade or business or other
activity engaged in for profit. Accordingly all claimed losses are disallowed as
follows:

Taxable year ending | As reported As Corrected
December 31, 2011 ($14,248,056) $ -0-
December 31, 2012 - ($11,509,375) 3 -0-

Affected ltems .

Upon the completion of the partnership proceeding or the execution of a Form
870-PT, a partner may be sent an examination report and /or a statutory notice of
deficiency asserting affected items.




